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Assessing the Competency of
‘Late Career’ Practitioners: 
A Road Full of Landmines



Tensions and Challenges
• Physician Resistance

• A Growing Physician Shortage

• The ‘Assessment’ Dilemma: Is ‘Fitness for 
Work’ Adequate

• A Fraught Legal Environment

• Operationalizing Assessments Across the 
Continuum of Care

• The Realities of Ageism/Biases Regarding 
Cognitive Decline

• Other Concerns



Physician Resistance: Easy To 
Underestimate & Hard To Overcome

The past decade of ‘MOC wars’ has primed older physicians 
to resist competency assessment

Political clout to implement change is often wielded by 
older physicians on medical staffs and in professional 
societies

Resistance bolstered by the historic ‘culture of the expert’
• Autonomy
• Resistance to authority
• Proclivity for ‘town hall’ democracy in group decision-

making
• Suspicion of data (few physicians are ‘early adopters’ unless 

it is remunerative)



Physician Views on ‘Late Career’ Practice

• Most oppose ‘mandatory’ retirement

• Wide-spread belief that a doctor will know when he becomes 
a danger to patients  (A large body of evidence suggests otherwise)

• Wide-spread belief that colleagues would notice inadequate 
care (Noticing is not the same as reporting and this 
assumption is based on hospital practice and good peer 
review processes).



Surveys Show Doctors Reluctant To 
Report Impaired Colleagues

In one study, 96% of doctors agreed that they should 
report significantly impaired or incompetent physician 
to the hospital, clinic, or relevant authorities. However, 
45 % had not made such a report when they observed 
such a colleague.

Campbell, E. “Professionalism in Medicine: Results of a National Survey 
of Physicians. Ann Int Med, Dec. 4, 2007



Physicians Don’t Recognize Personal 
Decrements in Ability

“I am quite elderly, and I know what I know and I know what 
I don’t know,” said Dr. Rosenberg, who still sees patients. “It is 
very upsetting that they make it difficult for me to get my 
hospital privileges.” (89 year old oncologist at Stanford)



Physician’s Self Assessment
Meta analysis of physician self-assessment studies:
“A number of studies found the worst accuracy in self-
assessment among physicians who were the least skilled 
and those who were the most confident. These results are 
consistent with those found in other professions.”

Meta analysis conclusion:
“… the preponderance of evidence suggests that physicians 
have a limited ability to accurately self-assess. The 
processes currently used to undertake professional 
development and evaluate competence may need to focus 
more on external assessment.

Davis, et. al.  JAMA 2006: 296(9)



Reporting Requirements Are Two-Edged Sword 

• National Practitioner Data Bank has raised its 
expectations regarding the reporting of assessments.

• Many states have very low reporting thresholds. Many 
are slow to complete investigations.

• Physicians are extremely wary of the consequences of 
any reporting to third parties – especially to those that 
make their results public or have the power to remove a 
license to practice.



A Growing Physician Shortage in the U.S.   
Creates Demand for Older Physicians

• U.S. physician to population ratios are already among 
the lowest in the industrialized world.

• There will be growing interest in recruiting physicians 
who have ‘failed’ retirement and are interested in re-
entering practice.

• While shortages impact all specialties, primary care is 
particularly affected. This outpatient specialty 
historically has seen little oversight of clinical 
performance.



In many health care organizations there is     
“Elephant in the Room” Problem

An increasing challenge of physician recruitment & retention

versus
Maintenance of demanding standards 

for competency & quality



Boards & Management of Healthcare 
Organizations May Be Reluctant to 
Jeopardize the Retention of Older Doctors

• Late career physicians may migrate to ‘age friendly’ 
medical staffs and organizations.

• Paranoia among aging medical staff members may 
undermine trust between physicians and the board. 
Physician ‘no confidence’ can be a death knell for the 
career of a CEO. 

• Older physicians may be high revenue generators with 
a large book of business essential to the financial health 
of an institution.



“Sure, he can be annoying, but let’s keep in mind that he’s 
our only source of income.”



Beyond ‘Fitness for Duty’ Evaluations
Capacity ≠ Competency

• Normal aging presents competency challenges that are not 
likely to be picked up on typical ‘fitness for work’ exams.  
- e.g. Aviation safety initiatives include physical exams and
mandatory time in flight simulators

• Full competency assessments on the entire population of 
‘late career’ practitioners is currently well beyond the 
capability of institutions in the U.S.

• There is little evidence that current efforts at ‘peer review’ 
and practitioner performance monitoring are particularly 
effective at any age. Any such efforts targeted solely at older 
physicians will be hard to justify and likely to meet fierce 
resistance.



Untoward consequences of increased 
organizational rigor in monitoring 
competency of older doctors:

• Migration of older practitioners into unmonitored private 
practice settings.

• In recent years there has been an influx of older 
practitioners into practice areas outside their historic 
expertise: e.g. pain medicine, disability evaluations, 
telemedicine, malpractice testimony. Like many elderly, 
they are susceptible to the wiles of purveyors of shady 
enterprises in the 3 trillion dollar plus health care world.



A Fraught Legal Environment
“Just because we’re paranoid doesn’t mean they 
aren’t out to get us!”





Caught Between Scylla & Charybdis
Corporate Negligent Lawsuits 

• Negligent Credentialing
• Negligent Peer Review

Suits from the Federal Government
• False Claims Act
• Fraud and Abuse/Stark

Lawsuits from Physicians
• Breach of contract
• Restraint of trade
• Interference with business opportunity
• Discrimination
• Defamation
• Injunctions and restraining orders





Interventions with Older Practitioners: 
Legal Concerns

• Federal Age Discrimination in Employment Act (ADEA) –
applies to companies with more than 20 employees and 
applies to those over 40.  Has become more of a factor in recent 
years as physicians have flocked to employment.

• State anti-discrimination laws may apply. For example, the 
Pennsylvania Human Relations Act prohibits employment 
practices that discriminate on the basis of age. The law protects 
independent contractors, employees, and job applicants who 
are 40 years of age or older. 

• Americans with Disabilities Act (ADA)



Legal Resistance to Mandatory     
Assessments of Older Practitioners

Age Discrimination in Employment Act  of 1967 (ADEA)
CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE 
(a) The Congress hereby finds and declares that-

 (1) in the face of rising productivity and affluence, older workers find themselves disadvantaged in their 
efforts to retain employment, and especially to regain employment when displaced from jobs;

 (2) the setting of arbitrary age limits regardless of potential for job performance has become a common 
practice, and certain otherwise desirable practices may work to the disadvantage of older persons;

 (3) the incidence of unemployment, especially long-term unemployment with resultant deterioration of 
skill, morale, and employer acceptability is, relative to the younger ages, high among older workers; their 
numbers are great and growing; and their employment problems grave;

 (4) the existence in industries affecting commerce, of arbitrary discrimination in employment because of 
age, burdens commerce and the free flow of goods in commerce.

 (b) It is therefore the purpose of this chapter to promote employment of older persons based on their 
ability rather than age; to prohibit arbitrary age discrimination in employment; to help employers and 
workers find ways of meeting problems arising from the impact of age on employment.



Hospital Credentialing Policies    
Regarding Aging

• Currently, about 15% of medical staffs have adopted 
credentialing policies that impose stricter criteria for older 
practitioners

• To date, these policies have generally passed muster with 
the courts when challenged under the ADEA or other 
statutes.

• In the future, may see more challenges based on the 
specialty of a practitioner or the risk posed by the 
particular activities of an individual practitioner – e.g.  
high risk procedures.



Americans with Disabilities 
Act (ADA) and Its Progeny

Healthcare organizations may be reluctant to assess 
older physicians only to find they are then required to 
make expensive accommodations based on findings. In 
an aging society (and with a shortage of doctors), 
‘disabled’ late career physicians may find it easier to 
argue that a particular accommodation is ‘reasonable’. 



“The recent consolidation in health care means that many more 
physicians will be employed by large organizations rather than 
as practitioners in solo or small group practices. Therefore, 
there are likely to be more cases involving whether an 
employer’s treatment of an impaired or allegedly impaired 
physician violates the ADA. Several common themes have 
emerged from the judicial decisions applied to physicians and 
other health professionals: (1) assessments must be 
individualized and not based on myths and stereotypes; (2) 
decisions must be evidence-based and made by appropriate 
individuals; (3) technological advances must be considered in 
determining whether an accommodation is reasonable; and (4) 
patient safety is of critical importance, and courts generally 
defer to carefully considered decisions by professional 
programs, employers, and licensing agencies.”

From Impaired Physicians and the ADA

JAMA. 2015;313(22):2219-2220. doi:10.1001/jama.2015.4602 



Assessment Allows for Consideration of Practice 
Accommodations for Late Career Physicians –
Such Consideration May Be Seen as Problematic

• Decreasing hours/caseloads

• Allocation of more time with patients (e.g., scheduling adjustments)

• Accommodations based on findings (e.g., amplified stethoscope)

• Ongoing education with respect to electronic health records 
documentation or provision of scribe

• Ongoing education to maintain fund of knowledge and awareness of 
current standards of care/competencies 

• Increased monitoring or supervision

• Decrease or limitation in scope of practice



Idiosyncratic Case Law Can Have a 
Chilling Effect

Older physicians may win individual lawsuits for 
varied reasons:

• The quality of legal representation
• Judicial bias/Jury bias
• Missteps by an employer or credentialing entity
• Local regulations or precedents



Cleveland Clinic Hit with Hefty Payout 
in Age Discrimination Case (May 2018)

A Cuyahoga County jury awarded more than $28 million to renowned ear, nose and 
throat physician, Robert Katz, 77, who initiated a discrimination case after the Cleveland 
Clinic Foundation allegedly pushed him out due to his advanced age. Katz spent nearly 
two decades of his half-a-century long career at the Cleveland Clinic. Then, in 2015, he 
claimed the new chairman of the Head and Neck Institute began to pressure him into 
retiring because he was said to be “no longer a fit” for the hospital.

According to Katz, the hospital gradually began taking away his patients, leading them 
to younger doctors, and when he ultimately complained to his both his supervisor and 
the human resources department, the hospital decided not to reappoint. He left his 
position.

Katz is still practicing, however. After he was pushed out, he went on to work for a 
practice in Lake County and at the Louis Stokes Cleveland VA Medical Center. So, he is 
certainly not retired.

Jurors in Common Pleas Court under the direction of Judge Robert McClelland, 
awarded Katz, $1.95 million in economic compensatory damages, $325,000 in emotional 
distress damages and $26.375 million in punitive damages in his discrimination 
case. The judge hoped this would send a clear message to the clinic after the court 
found the hospital indeed violated laws against age discrimination and retaliation.

http://www.morelaw.com/verdicts/case.asp?s=OH&d=113330
https://www.clevelandjewishnews.com/news/local_news/jury-awards-former-clinic-doctor-million-in-age-discrimination-suit/article_baa7bf7a-4e4e-11e8-9b54-b752d92fbdd2.html
http://www.cleveland.com/court-justice/index.ssf/2018/04/jury_awards_former_cleveland_c.html


Final Advice: Keep Your 
Counsel Close



Further Tensions: Operationalizing 
Assessments for Late Career Physicians 
Across the Continuum of Care

• Who implements and reviews assessments for physicians 
in outpatient private practice?

• Who pays for assessments?

• Who determines the components and tools of 
assessments?

• What about the ’fairness’ factor in a patchwork of varied 
state requirements? 

• Can there be any basis for exemptions? 



Ageism: A Problem for  Society and the Medical Profession

• Term coined by gerontologist Dr. Robert N. Butler in 1969

• A tendency to regard older persons as debilitated, unworthy of attention, 
or unsuitable for employment (Dictionary.com)

• Sadly, despite the growing need for more providers with geriatrics expertise, many 
physicians-in-training come to view the care of older adults as frustrating, 
uninteresting, and less rewarding overall. These negative views likely are 
influenced by the predominant exposure of medical trainees to hospitalized 
geriatric patients versus community-dwelling older adults, and by the inherent 
challenges in caring for medically complex older adults who need extensive care 
coordination within an increasingly fragmented system (Adelman, Greene, and 
Ory, 2000).

• Dr. Becca Levy (2001) points out that ageism can also operate as implicit 
thoughts, feelings, and behaviors toward older people that occur without 
conscious awareness or control. 

• These prevailing attitudes make it more likely physicians will resist being 
seen as part of this societal cohort and will fear being treated as they see so 
many geriatric patients treated.





Cultural Discrimination of ‘Late 
Career’ Practitioners: A Real Concern?

• Ageism in the broader society 

• Ageism in the medical profession

• Attitudes of patients, payers, employers, regulators, 
plaintiff attorneys



Older Physicians Have Been Cultural Icons 

Michael Debakey, M.D.



Cultural Discrimination of ‘Late 
Career’ Practitioners: A Real Concern?

• Will the public over-react to highly publicized cases of 
malpractice by older physicians? (Most of the public 
wrongly assumes protections are currently in place.)



Results from 2018 Medscape Reader Survey:
 Overall, 44% of physicians said they suspected they'd been passed 

over for an employment opportunity because of their age. (The 
results, based on responses of 1031 individuals, may reflect selection bias 
since 66% of physicians were aged 55 years or older. Specifically, a third 
were younger than 54, a third were aged 55 to 64, and a third were 65 or 
older.)

 One respondent, urologist Leonard Rampello said that, beginning 
in his early 60s, he'd increasingly been made to feel irrelevant. "I 
began to notice that my opinions expressed in morbidity and 
mortality meetings, journal club, policy meetings were politely 
tolerated then dismissed by my younger colleagues," he said.

 Most respondents said that they did not suspect that their 
employment had been terminated because of ageism. It was with 
respect to hiring or advancement that they had experienced age 
discrimination.



Does the prevalence of ageism argue for more 
individualized assessment plans and fewer 
generic screening policies?

Experts in aging often underscore the profound heterogeneity of the 
elderly population by saying, “If you’ve seen one 85-year-old, 
you’ve seen one 85-year-old.” Unfortunately, the reported 
experiences of older adults suggest that healthcare providers remain 
prone to stereotyping older adults or “applying age-based, group 
characteristics to an individual, regardless of that individual’s 
actual personal characteristics” (Macnicol, 2006)



Bias Regarding Dementia
• Stereotypes regarding dementia are widely held and 

stigmatize patients.

• Most individuals (including health care practitioners) see 
Alzheimers as a monolithic disease marked by inexorable 
decline into incompetence.

• Prevalence rates suggests there are several thousand 
physicians practicing with varying degrees of MCI, 
Alzheimers, or other dementias

• Overlap with bias against women in medicine: dementia 
more prevalent in women and more likely to start in 
middle age   (e.g. see Evidence for Cognitive Aging in Midlife Women: Study of 
Women’s Health Across the Nation -Published: January 3, 
2017https://doi.org/10.1371/journal.pone.0169008

https://doi.org/10.1371/journal.pone.0169008


Other Tensions:

• Are the uninsured impacted by the demographic 
shift among practitioners in states with volunteer 
license options?  Should ‘free clinics’ be required 
to assess older practitioners who hold volunteer 
licenses?

• The generational gulf between older and younger 
physicians regarding professional values in 
healthcare run over into arguments about 
qualifications and competence.





Final Thought:

Stepping up to do the right thing is not only 
challenging, but frequently a thankless task:

Story of the Australian post office



Discussion


	Tensions Regarding the Competency Assessment of Late Career Physicians�
	    Assessing the Competency of�       ‘Late Career’ Practitioners: �       A Road Full of Landmines
	     Tensions and Challenges
	     Physician Resistance: Easy To Underestimate & Hard To Overcome
	Physician Views on ‘Late Career’ Practice
	Surveys Show Doctors Reluctant To Report Impaired Colleagues
	Physicians Don’t Recognize Personal Decrements in Ability
	Physician’s Self Assessment
	Reporting Requirements Are Two-Edged Sword 
	A Growing Physician Shortage in the U.S.   Creates Demand for Older Physicians
	In many health care organizations there is     	“Elephant in the Room” Problem
	Boards & Management of Healthcare Organizations May Be Reluctant to Jeopardize the Retention of Older Doctors
	Slide Number 13
	    Beyond ‘Fitness for Duty’ Evaluations�	    Capacity ≠ Competency
	Untoward consequences of increased organizational rigor in monitoring competency of older doctors:
	  A Fraught Legal Environment
	Slide Number 17
	 Caught Between Scylla & Charybdis
	Slide Number 19
	      Interventions with Older Practitioners: �			       Legal Concerns
	     Legal Resistance to Mandatory     Assessments of Older Practitioners
	   Hospital Credentialing Policies    	   	Regarding Aging
	Americans with Disabilities Act (ADA) and Its Progeny
	Slide Number 24
	Assessment Allows for Consideration of Practice Accommodations for Late Career Physicians –�Such Consideration May Be Seen as Problematic
	Idiosyncratic Case Law Can Have a Chilling Effect
	Cleveland Clinic Hit with Hefty Payout in Age Discrimination Case (May 2018)
	Slide Number 28
	Further Tensions: Operationalizing Assessments for Late Career Physicians Across the Continuum of Care
	    Ageism: A Problem for  Society and the Medical Profession
	Slide Number 31
	Cultural Discrimination of ‘Late Career’ Practitioners: A Real Concern?
	Older Physicians Have Been Cultural Icons 
	Cultural Discrimination of ‘Late Career’ Practitioners: A Real Concern?
	Results from 2018 Medscape Reader Survey:
	Does the prevalence of ageism argue for more individualized assessment plans and fewer generic screening policies?
	      Bias Regarding Dementia
			Other Tensions:
	Slide Number 39
	           Final Thought:
	Slide Number 41

